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The Federal Trade Commission (“FTC”)
unanimously issued a final rule expanding the

requirements of premerger filings under the Hart-
Scott-Rodino Antitrust Improvements (“HSR”)
Act of 1976. The HSR Act requires parties to
certain mergers and acquisitions to make pre-
merger notification filings with the U.S. Depart-
ment of Justice (“DOJ”’) and FTC, and to observe
statutory waiting periods, prior to consummating
their transaction. The final rule is a compromise
that pares back many administrative burdens in
the FTC’s June 2023 draft rule.

Although the final rule scaled back several of
the initial proposed requirements, it still: (i) in-
troduces novel obligations to address substantive
antitrust issues in HSR filings; and (ii) requires
submission of additional data and documents
compared to the current HSR form. The final rule
takes effect on February 10, 2025 (90 days after
it was published in the Federal Register). There-
fore, parties expecting to file on or after Febru-
ary 10, 2025, will need to file under the new
rules.

Most HSR filings will take more time to

prepare, which dealmakers should reflect in
transaction covenants. Dealmakers also need to
consider the effect of substantive disclosure
obligations on risk of a DOJ or FTC
investigation. It is not all bad news, however:
The Commission also announced it would lift its
February 2021 suspension of HSR waiting pe-
riod “early terminations” for deals without anti-
trust concerns.

Substantive Antitrust Issues

The most significant change is the obligation
to identify certain substantive antitrust issues in
the HSR filing, including a “brief” description of
horizontal overlaps and vertical supply
relationships. Certain acquisitions unlikely to
involve overlaps and deals involving products or
services generating less than $10 million in reve-
nue are excepted from this obligation.

Product Descriptions and Horizontal
Overlaps. The final rule requires merging par-
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game and to stand behind their representations and
warranties. In the end, it’s always about the leverage of
the parties in a particular transaction and the specific facts
and circumstances applicable to the subject transaction.
If the seller has an A class asset with great appeal to drive
competition among multiple buyers, the leverage will
lean toward the seller and you will be more likely to see
a no-survival deal. On the other hand, when the buyer
has more leverage, it is more likely that a no-survival
deal format will not be used.”

Other Survey findings included:

e Of the middle-market deals surveyed in 2023/2024,
approximately 15% included earnouts, as com-
pared to 17% in 2022/2023. And of the deals
surveyed in 2023/2024 with earnouts, approxi-
mately 50% provided for earnout amounts in excess
of 30% of the purchase price while roughly 30% of
such deals provided for earnout amounts less than
5% of the purchase price.

e Of the middle-market deals surveyed in 2023/2024,
about 76% used a “Material Adverse Effect”
(“MAE”) qualifier for the representations and war-
ranties bring-down closing condition, compared to
about 81% in 2022/2023. Approximately 17% used
an “in all material respects” qualifier for the repre-
sentations and warranties bring-down closing
condition, compared to roughly 13% in 2022/2023.
The high percentage of deals using the MAE quali-
fier for the representations and warranties bring-
down closing condition is a seller-friendly term
that increases certainty of closing for sellers,
Seyfarth Shaw said.

ENDNOTES:

For articles on previous editions of this survey, see
The M&A Lawyer, October 2023, Vol. 27, Issue 9; The
M&A Lawyer, April 2022, Vol. 26, Issue 4; The M&A
Lawyer, May 2020, Vol. 24, Issue 5; The M&A Lawyer,
May 2019, Vol. 23, Issue 5,

2See https://www.seyfarth.com/dir _docs/documents/
flipbooks/2024 MA_SurveyBook.pdf.
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Nominee directors are central to private equity and
venture capital investment strategies. Significant inves-
tors expect to gain meaningful visibility and strategic
input into the investee company, and thus routinely
negotiate for the right to appoint one or more nominee
directors. But what should take precedence: the confiden-
tiality of board deliberations or the investors’ expectation
of information?

Earlier this year in lllumina, the Delaware Court of
Chancery (the “Court”) confirmed when company confi-
dential information can be shared by a nominee director
with the nominating shareholder under Delaware law. As
Canada is regularly among the top five destinations for
outbound U.S. transactions by both deal value and vol-
ume, U.S. cross-border lawyers will be interested to
know that Canadian corporate law differs somewhat from
Delaware on this important issue.

We highlight what U.S. investors in the Canadian mar-
ket, and their nominee directors, need to know about the
sharing of confidential company information in Canada.
We then provide key practice points to consider when
selecting nominee directors as part of Canadian invest-

ment transactions.
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Delaware: Nominee Directors, Dual Fiduciaries
and Designation Rights

At issue in [llumina was whether a company director
who was employed by an activist shareholder could share
confidential board communications with the activist

shareholder.

The Court confirmed that Delaware has a “long line of
caselaw dating back to 1992” that only permits a nominee
director to share confidential company information with
“certain limited

the nominating shareholder in

circumstances.” These are:

e When the director “serves as a controller or fidu-
ciary of the stockholder,”® because of the impos-
sibility of compartmentalizing information ob-
tained through the board position from the
director’s responsibilities in their other fiduciary
role. OR

e When the “stockholder has the right to designate
[the] director, either by contract or through its vot-
ing power.”® Here there is a presumption that, by
virtue of a stockholder or shareholder agreement
with nominating rights, the nominee will share in-
formation with the nominating entity, and thus the
company should not expect confidentiality from
such nominee.

In Illumina, the Court ruled that neither of these tests
were satisfied in the circumstances. The director was not
a controller or fiduciary of the activist shareholder, only
a mere employee. The director had not been appointed as
the result of any designation right in favour of the activ-
ist shareholder, but by the ordinary vote of shareholders.
Nor did the activist shareholder have the right to appoint
the director via its voting power, holding only a 2% inter-
est in the company.

Canada: Nominee Directors and the Primacy of
the Company’s Interests

How do things stand north of the border? An immedi-
ate caveat is that Canadian corporate law does not bene-
fit from nearly the same depth of judicial consideration
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of confidentiality issues that Delaware does. Simply put,
no Canadian court has definitively ruled on whether, or
to what extent, a nominee director can share company
information with the

confidential nominating

shareholder.

Nonetheless, it remains useful to compare and contrast
relevant Canadian corporate law and the clear test set
forth in lllumina.

One point relates to the notion of a “dual-fiduciary” as
recognized in Delaware. This underlies the first test under
Illumina, whereby a nominee director can share confiden-
tial information with a nominating shareholder where the
director is also a fiduciary of the nominating shareholder.
The rationale is that, because a director only has “one
brain,” it is “simply not realistic or practical to believe
that any information to which [the director] may become
privy as a result of [her director status] could be segre-
gated from her thought process in her other capacity.”®

Canadian courts have not yet had occasion to directly
consider this issue. When addressing the duty of loyalty
provided for in corporate statutes and the Civil Code of
Québec, Canadian courts often emphasize that the duty
is owed only to the company, and not to any particular
stakeholder (including nominating shareholders).® They
also indicate that a director must avoid conflicts of inter-
est with the company, avoid abusing their position to gain
personal benefit and maintain the confidentiality of infor-
mation they acquire by virtue of their position.” Accord-
ingly, should the interests of the company and any
stakeholder conflict, the interests of the company must
prevail .8 This should give nominee directors and their
nominating shareholders pause before relying on “dual
fiduciary” arguments in Canada.

A second noteworthy comparison between Delaware
and Canada relates to the exception arising from a
shareholder’s right to nominate the director either by
contract or through its voting power. While Canadian
corporate law does not address the specific circumstance
of a shareholder having sufficient voting power to elect a
nominee director, it is generally uncontroversial that the
company and the nominating shareholder can contract

© 2024 Thomson Reuters
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for the sharing of confidential company information (e.g.,
in a shareholder agreement).®

That said, unlike in Delaware, in Canada the mere
right of the nominating shareholder to appoint a nominee
director may not be enough to trump the director’s duty
of confidentiality. In Delaware this logic is multifaceted.
One justification is that the right to appoint a director
results in a presumption that information will be shared
by the director with the shareholder such that the com-
pany has no expectation of confidentiality.’® Another
justification is that the right to appoint a director ef-
fectively makes the director a representative of the
shareholder, entitling the shareholder to the same infor-
mation as the director." Writing in The Business Lawyer,
Vice Chancellor Laster has also advocated for this ap-
proach based on the “practical realities” of fund invest-
ment structures and investment management.'2

As Canadian courts often consider Delaware rulings
related to M&A and corporate governance, it is not
impossible that a Canadian court may give weight to this
reasoning in finding a similar implied right to confidential
company information arising from a board nomination
right. However, this would conflict with principles
repeatedly affirmed by caselaw,'® including decisions of
the Supreme Court of Canada.

The third noteworthy comparison between Delaware
and Canada is that a Canadian appellate court (in PWA
Corp. v. Gemini Group) has ruled that, in exceptional cir-
cumstances, a nominee director may be obligated to share
information concerning the nominating shareholder with
the company on whose board the director sits.' Specifi-
cally, the court held that this duty may arise where the
nominee director learns of information regarding the
nominating shareholder that threatens a “serious loss” to
a “vital aspect” of the company to whom the director
owes fiduciary duties.

We are not aware of a similar result in the 30 years
since the decision, and two aspects of the case may limit
the likelihood of this occurring.'® First, the nominee
directors were part of the nominating shareholder’s
negotiating team pursuing the transaction that would be

© 2024 Thomson Reuters
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damaging to the company. Second, the nominee directors
actively concealed from the company the fact that the
nominating shareholder was pursuing the transaction.
This included signing non-disclosure agreements prohib-
iting them from disclosing the existence of the negotia-
tions, a circumstance that, according to the court, placed
the directors in an “untenable position of conflict of inter-
est” they could only resolve by resigning.'® Although the
court underscored the unique facts of the case, prudence
warrants that the risk posed by PWA Corp. v. Gemini
Group., even if arguably remote, is considered when ap-
pointing a director to the board of a portfolio company.

Key Practice Points Regarding Nominee Directors
and Confidentiality in Canada

The foregoing variations between Canadian and Dela-
ware corporate law highlight the need to approach
nominee directors in Canada in a thoughtful and deliber-
ate manner, including taking reasonably available precau-
tions given the different issues presented. Key practice
points to consider both when choosing who will serve as
a nominee director and the terms of the nominating
shareholder’s right to appoint the director include:

e Best practice is to expressly address the sharing of
confidential company information by the nominee
director with the nominating shareholder in a writ-
ten agreement between the company and the nomi-
nating shareholder (e.g., a shareholders

agreement). It is possible that company consent to

the sharing of confidential information can be
implied, but this will depend on the specific cir-
cumstances, and no Canadian court has yet done

so. A clear written framework is thus preferable.

e Among other things, the agreement should (i)
specify the nominating shareholder will maintain
the confidentiality of any information received by
its nominee, (ii) identify which of the nominating
shareholder’s personnel can have access to the in-
formation, and (iii) require the nominating share-
holder to maintain protocols that will prevent the
sharing of the information beyond permitted
personnel. For example, care should be taken that
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the information is not shared with any of the
nominating shareholder’s personnel who sit on the
board of a competitor of the company.

e If the company is a reporting issuer, it may be
prudent to establish an internal wall between the
nominee director and personnel responsible for
trading shares of the company owned by the nomi-
nating shareholder. That said, it is important to note
that Canadian insider trading rules apply to both
public and private companies and cannot be waived
by written agreement or otherwise.”

e Consider including an express acknowledgment in
a written agreement providing that the nominee
director is under no obligation to share any confi-
dential information of the nominating shareholder
with the company. While this may not provide a
complete defence to the risk raised by PWA Corp.
v. Gemini Group, it may militate against a claim by
the company that it had a reasonable expectation to
such information.

o The risk raised by PWA Corp. v. Gemini Group
will be amplified where there is tension between
the interests of the nominating shareholder and
those of the investee company. In case of a mate-
rial conflict of interest, nominee directors should
weigh all options, including potentially resigning
from their board position.

e Bear in mind that, notwithstanding the sharing of
company information, the duties of confidentiality
and loyalty will endure and continue to prevent the
nominee director and/or nominating shareholder
from using company confidential information for
any improper purpose. Nor will the nominee direc-
tor’s duty of confidentiality regarding company
confidential information received during the direc-
tor’s tenure expire when the director ceases to serve
on the company board.'®

e Alberta is the only jurisdiction in Canada that al-
lows for corporate opportunity waivers of the kind
afforded under Delaware General Corporation Law
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s.122(17).1® As such, except where the investee
company is incorporated in Alberta and has
adopted a corporate opportunity waiver, a nominee
director and/or the nominating shareholder may be
liable to the investee company for exploiting a
business opportunity that should have first been of-
fered to the company.

Concluding Comments: Mind the Different
Fiduciary Landscape Up North

While nominee directors play a pivotal role in the re-
lationship between significant investors and investee
companies, the guardrails around company confidential
information require careful navigation. The Court of
Chancery’s decision in Illumina provides valuable guid-
ance regarding Delaware law on this point, but U.S.
investors must appreciate the different legal landscape at
play in Canada to ensure the adoption of appropriate risk
mitigation procedures by both nominee directors and
nominating shareholders.
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