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Interjurisdictional Class Actions in Canada: Reconciling Rules
Governing the Assumption of Jurisdiction and the Recognition
of Foreign Judgments

Robin P. Roddey, Fasken Martineau DuMoulin LLP, Toronto”

When class proceedings legislation was first intro-
duced in Canada, relatively little consideration was
given to the interjurisdictional issues raised by this new

form of proceeding.l As might be expected, interprovin-
cial and international questions first arose in the con-
text of applications by plaintiffs to certify classes that
included members resident outside the province in
which the action was brought. In these cases, Canadian
courts, particularly in Ontario, have shown little hesita-
tion in certifying classes that include persons outside of
the province, and even outside of Canada, with relatively
little concern about how a judgment rendered in such a
proceeding would be treated by the courts of the territo-
ries were these class members reside. In several recent
cases, however, and most significantly, in the decision
of the Ontario Court of Appeal in Currie v. McDonald's

Restaurants of Canada Ltd.? Canadian courts have
been forced to grapple with the other side of the equa-
tion. If a court in another province or in the United
States has assumed jurisdiction over, and purported to
determine the legal rights of, local residents, in what cir-
cumstances should the domestic court give effect to
that determination? These decisions suggest that Cana-
dian provincial courts may not have the same enthusi-
asm for recognizing and enforcing class action
judgments from other jurisdictions that they have exhib-
ited for assuming jurisdiction over extra-territorial class
members.

Facts Giving Rise to the Currie Decision

The proceedings in Currie and the companion case,

Parsons v. McDonald’s Restaurants of Canada Ltd.3
arose out of a number of promotional games and con-
tests sponsored by McDonald’s Corporation and
McDonald's Restaurants of Canada Ltd. between 1995
and 2001. Participation in these contests was, predict-
ably, tied to the purchase of food products in
McDonald’s restaurants. McDonald’s had retained
Simon Marketing Inc., a California firm, to design and
administer these contests. An investigation by the Fed-
eral Bureau of Investigation revealed that senior employ-
ees of Simon Marketing had manipulated the games with
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the result that some $24 million in prizes was diverted
to these individuals or persons with whom they were
associated.

On August 22, 2001 (the day following the indict-
ment of the Simon Marketing employees), Karryn
Boland and Jamie Kirsch filed a class action complaint
in the Circuit Court of Cook County, Illinois. The Boland
action was brought on behalf of the plaintiffs and “all
others similarly situated”, a class which the complaint
described as “hundreds of thousands of McDonalds cus-
tomers who paid for food in order to obtain a game
ticket”. Dozens of similar actions were launched in
respect of the same matters in various American Federal
and State courts.

Settlement discussions in the Boland action began
in October 2001, and by April 2002, an agreement was
reached. It was agreed that the parties would apply to
the Circuit Court of Cook County for certification, for
approval of the settlement, and approval of the proposed
program of notice to class members. On June 6, 2002,
the Illinois court rendered a decision granting the relief
sought by the parties with some modifications to the
notice to be given to class members. The order specifi-
cally addressed the notice to be given to Canadian class
members, providing that an approved form of notice was
to be published once in each of three French language
newspapers in Quebec, twice in Maclean’s magazine,
and in two US periodicals with circulation in Canada.
The court found this degree of notice to be adequate to
allow Canadian claimants to exercise their right to opt
out of the class.

On September 13, 2002, Preston Parsons com-
menced an action in the Ontario Superior Court of Jus-
tice seeking relief in respect of the same contests that
had given rise to the Boland action. The claim was
brought on behalf of a class comprising Canadian cus-
tomers of McDonald’s. On September 16, Parsons sought
leave to intervene and make submissions in the Boland
action to object to any settlement that included the
claims of Canadian class members. The principal
grounds for Parsons’ objection were a lack of commonal-
ity because of unique claims available to these

customers? and the inadequacy of the notice program. A
hearing was held before the Illinois court on October 10
to hear the parties’ submissions. The court released its
decisions dismissing Parsons’ objections on January 3,
2003, and on April 8, 2003 the court made its final order
certifying the action, approving the settlement and releas-
ing all claims against McDonald’s and its subsidiaries.

In addition to the Parsons action, another similar
action had been launched in Ontario by Greg Currie on
October 28, 2002. Although represented by the same
solicitors as Parsons, Currie did not participate in the
Parsons intervention in the Boland action in Ilinois.
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In November 2003, McDonald’s brought a motion
seeking to have the Parsons and Currie actions dis-
missed on the grounds of res judicata, issue estoppel or
abuse of process. The question of whether the orders
made in the Boland action gave rise to such an estoppel
required the court to consider the status of those orders
on private international law principles. Although the
Ontario court was not being asked to give recognition
and enforcement to the Illinois orders per se, the defen-
sive relief sought raised the same question of whether
the Ilinois court was a “court of competent jurisdic-
tion” such that its pronouncements in the matter
should, as a matter of comity, be respected by the
Ontario court and treated as affecting the rights of liti-
gants before the Ontario court.

Foreign Judgments and Canadian Conflict of
Laws Rules

Interestingly, this question was under consider-
ation in the Parsons/Currie proceedings at the very
point in time that the Supreme Court of Canada released

its decision in Beals v. Saldanha.® That decision con-
firmed that questions relating to a court’s assumption of
jurisdiction over proceedings with interjurisdictional
elements in the international context were governed by
the “real and substantial connection” test. The decision
in Beals, in some respects, completed a process of mod-
ernization in Canada’s conflict of laws rules that began
with the court’s decision in Morguard Investments Ltd.

v. De Savoye® in 1990. In Morguard, the Supreme Court
recognized that the traditional rules relating to the rec-
ognition and enforcement of foreign judgments that
Canadian law had adopted from the law of England, a
unitary state, did not adequately accommodate the com-
mercial and economic realities of a federal state such a
Canada, where judgments rendered by the courts of
other provinces are, as a formal matter, regarded as “for-
eign” judgments. The court held that a “full faith and
credit” doctrine similar to that in the United States was
implicit in the Canadian Constitution. Consequently, a
court being asked to recognize and enforce a decision
rendered in a sister province should not apply the
former technical and restrictive rules to test the domes-
tic enforceability of such a judgment, but should
enforce the judgment so long as the extra-provincial
court’s assumption of jurisdiction was appropriate in
the circumstances; generally, the assumption of juris-
diction would be appropriate where there existed a “real
and substantial connection” between the subject matter

of the action and the foreign jurisdiction.”

One issue left unresolved in Morguard was whether
the new and more liberal “real and substantial connec-
tion” test would apply to the enforcement of interna-
tional judgments as well as inter-provincial judgments.
While the constitutional underpinnings of the Morguard
decision would be inapplicable in this context, the
court’s concerns about facilitating interjurisdictional
mobility, trade and commerce were equally relevant. In
Beals v. Saldanha, the Supreme Court finally confirmed
the generally held view that it was appropriate to apply
the real and substantial connection test to truly foreign
judgments as well as to extra-provincial Canadian judg-

ments.8 In the intervening thirteen years, the Morguard

[Vol 27

approach had repeatedly been applied to the enforce-
ment of judgments rendered outside of Canada, and par-
ticularly—given the similarity of the two countries’ legal
systems—to American judgments.®

However, in both Morguard and Beals, the Supreme
Court acknowledged that even where the real and sub-
stantial connection test is satisfied, it remains open to a
party prima facie bound by the foreign judgment to
resist its enforcement by raising the traditional
defences of fraud, public policy or a breach of natural
justice. That is, even if the foreign court’s assumption of
jurisdiction was appropriate in light of the foreign juris-
diction’s connection to, and interest in, the subject mat-
ter of the action, enforcement in a Canadian court could
be refused if the defendant is able to demonstrate that
the judgment was procured by a fraud on the court, that
the enforcement of the judgment wouid be “contrary to
essential justice or morality, or the most basic and fun-
damental values of the [enforcing] jurisdiction”, or that
the procedure followed by the foreign court was so
flawed and unfair as to fail to satisfy the basic require-
ments of natural justice.

The Decision of the Motions Judge in Currie/Parsons

Of course, Morguard and Beals did not apply
directly to the relief sought in the Currie and Parsons
actions. McDonald’s was not seeking to have the Boland
orders “enforced” in Ontario. That is, because
McDonald’'s was a defendant rather than a plaintiff, it
was not seeking an Ontario judgment founded upon the
orders of the Illinois court that could be enforced
against the plaintiffs and other class members. Rather,
McDonald’'s was seeking, under the doctrines of res
Jjudicata and issue estoppel, to raise the Boland orders
defensively to preclude the “re-litigation” by the Cana-
dian class members of matters decided in Ilinois.
Despite this difference in form, Mr. Justice Cullity, the
motions judge, did not hesitate to find that the
Morguard/Beals principles applied. Whether raised
offensively or defensively, the effect of foreign decisions
on the rights of the Canadian litigants was to be deter-
mined on the basis of the principles confirmed in these
Supreme Court decisions.?

The first question, therefore, was whether or not
there was a “real and substantial connection” between
the Illinois court and the claims of Canadian class mem-
bers. In considering this question it was immediately
apparent that the special nature of class proceedings
required some modification of the rules governing the
assumption of jurisdiction. Cullity J. noted that, in the
usual case, if the defendant is resident in the jurisdic-
tion in which the plaintiff chooses to commence its
action, the conclusion that the court had jurisdiction
over the matter and over the parties is unavoidable. This
was not necessarily the case for a class action that pur-
ports to bind class members who may be unaware that
their rights are being determined in a foreign jurisdic-
tion. Nevertheless, Cullity J. concluded that the neces-
sary real and substantial connection existed:

... I believe counsel for the defendants were correct in
their submission that the court in Boland must be con-
sidered to have had jurisdiction in the international
sense pursuant to the Morguard principles. There was,
in my opinion, a real and substantial connection
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between the state of lilinois and the defendants, as well
as with the subject matter of the action. The Head
Office of McDonald's was located in lllinois. The Com-
plaint of the plaintiffs alleged that the court in Illinois
had jurisdiction - in the internal or domestic sense -
“as the claims involved herein occurred in part in IIi-
nois”. It alleged further that the lilinois court was an
appropriate venue as the defendants were present and
did business in lllinois and Simon Marketing had
offices there in which work on the promotional games
was performed.

However, Cullity J. rejected the defendants’ argu-
ment that the Illinois court’s jurisdiction could be
founded on the alternative basis of attornment by the
putative members of the Canadian class. McDonald’s
argued that because the Parsons action was brought as
a proposed class action, Parsons’ intervention and par-
ticipation in the Boland proceedings constituted attorn-
ment on behalf of all members of the intended class.
The court held that whatever might have been the result
had the Parsons action been certified as a class pro-
ceeding, at the time of Parsons’ intervention he repre-
sented only himself and was without any authority or
ability to affect the rights of the putative class members.

Having determined that the Illinois court’s assump-
tion of jurisdiction was appropriate in light of its real
and substantial connection with the claims, and that the
Boland decision was therefore prima facie binding on
the plaintiffs and all class members, Cuility J. turned to
the ability of the plaintiffs to successfully raise the

defence of breach of natural justice.'? Specifically, the
issue was whether the notice program approved by the
Illinois court was sufficient to bring the Boland decision
to the attention of class members and provide them with
a meaningful opportunity to exercise their right to opt
out. The motions judge’s conclusion that the notice to
Canadian class members was inadequate and that the
rules of natural justice had not been observed appears
to have been informed by the following key facts:

e In submissions to the Illinois court seeking
approval and directions with respect to the Cana-
dian notice program, the court had been told that
the circulation of Maclean’s magazine was approxi-
mately 2,112,000; more than four times the correct
figure of 502,031; this error, although known to
counsel, was not brought to the court’s attention at
the final fairness hearing.

* In the fairness hearing before the Illinois court, after
the notice programs had been carried out, the court
made no assessment of effectiveness of the program
in bringing the action to the attention of Canadian
class members. Indeed, in the Canadian proceed-
ings, the defendants’ expert witness acknowledged
that it was an established practice not to do a “reach
and frequency” analysis for markets outside the
United States; apparently, this was true even for
class actions extending to foreign jurisdictions.

+  Evidence presented by the plaintiff in the motion
before Mr. Justice Cullity demonstrated that while the
notice program approved for the United States would
have reached 72% of adult fast food customers, the
Canadian program would have reached less than 30%.

«  The text of the published notices was described as
“wall to wall legalese”, using language that was so
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opaque that class members would not have been
meaningfully informed of their right to opt out and
the manner in which to do so.

In light of this evidence, Cullity J. concluded:

I am satisfied that it would be substantially unjust to
find that the Canadian members of the putative class
in Boland had received adequate notice of the pro-
ceedings and of their right to opt out. Quite apart from
the form and contents of the notice ... I believe that its
dissemination in Canada was so woefully inadequate
that the decision should be held to offend the rules of
natural justice recognized in this court and, on that
ground, to be not binding on the Canadian members

of the putative class in Boland].]'?

Parsons, however, along with six individuals who
had joined him in intervening in the Boland proceed-
ings, were not entitled to rely upon this natural justice
defence. Regardless of the deficiencies of the notice pro-
gram, these individuals had attorned to the jurisdiction
of the Illinois court and were bound by its decisions.
Furthermore, these individuals had full knowledge of
the Boland action and its potential to affect their rights.
It could not reasonably be argued that these individuals
had been denied a meaningful opportunity to opt out of
the Boland proceedings.

The Appeal Decision in Currie

On appeal, the Ontario Court of Appeal affirmed
the result reached by Cullity J., but did so on a some-
what different analytical basis. Mr. Justice Sharpe,
writing for a unanimous court, was of the view that the
collective nature of a class action and its ability to
affect the rights of claimants who may have no knowl-
edge of a proceeding in a foreign jurisdiction that may
affect their legal rights, necessitated certain modifica-
tions to the “real and substantial connection” test.
Specifically, rather than limiting procedural consider-
ations to the possibility of a breach of natural justice
asserted as a defence after a determination that the for-
eign court’s assumption of jurisdiction was appropri-
ate, the fairness and adequacy of the foreign court’s
procedures should be examined to determine whether
or not the assumption of jurisdiction should be
respected on the grounds of international comity in the

first place.!3 Sharpe J.A. explained:

The locus of the alleged wrong indicates a real and
substantial connection with lllinois, but recognizing
Illinois jurisdiction could be unfair to the ordinary
McDonald's customer who would have no reason to
suspect that his or her rights are at stake in a foreign
lawsuit and who has no link to or nexus with the
Boland action.

To address the concern for fairness, it is helpful to
consider the adequacy of the procedural rights
afforded the unnamed non-resident class members in
the Boland action. Before concluding that Ontario law
should recognize the jurisdiction of the lllinois court
to determine their legal rights, we should be satisfied
that the procedures adopted in the Boland action
were sufficiently attentive to the rights and interests
of the unnamed non-resident class members. Respect
for procedural rights, including the adequacy of repre-
sentation, the adequacy of notice and the right to opt
out, could fortify the connection with llinois jurisdic-
tion and alleviate concerns regarding unfairness.
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Sharpe J.A., however, rejected the suggestion that
fairness could only be achieved by adopting an “opt in”
procedure in respect foreign class actions; this, in the
judge’s view, would effectively negate the benefits of
adopting a class procedure. Thus, Sharpe J.A. concluded:

In my view, provided (a) there is a real and substantial
connection linking the cause of action to the foreign
jurisdiction, (b) the rights of non-resident class mem-
bers are adequately represented, and (c) non-resident
class members are accorded procedural fairness
including adequate notice, it may be appropriate to
attach jurisdictional consequences to an unnamed
plaintiff’s failure to opt out.

Mr. Justice Sharpe acknowledged that the court’s
freedom to scrutinize and evaluate the adequacy of the
foreign court’s procedures would probably mean that “it
may be easier to justify the assumption of jurisdiction
in interprovincial cases than in international cases”.
Not only would the Ontario court be less deferential to
the procedures adopted by courts outside Canada, it
might even be appropriate to impose higher standards
than those required of a domestic or extra-provincial
court. On appeal, McDonald’s argued that Cullity J. had
tested the sufficiency of the notice to class members
against a standard higher than would have been applied
to a domestic class action. Sharpe J.A. accepted that the
motions judge may have done so, but this did not neces-
sarily constitute an error:

1 agree that the motion judge appears not to have
assessed the adequacy of the Canadian notice against
the standard mandated by Ontario law for Ontario
class actions. I disagree, however, that he erred is so
doing. [...] The adequacy of the notice had to be
assessed in terms of what is required in an interna-
tional class action involving the assertion of jurisdic-
tion against non-residents. While Ontario’s domestic
standard may have some bearing upon that issue, I do
not agree that it is conclusive, particularly in light of
the importance of notice to the jurisdictional issues
discussed above.

Jurisprudence on the Propriety of National Classes

The proceedings in Currie and Parsons represented
the first instance in which any Canadian court was called
upon to decide whether or not to give effect to the deci-
sion rendered in a class proceeding in another jurisdic-
tion. Interestingly, the issue had not, by the time of these
proceedings, arisen in any interprovincial case. However,
it had been touched on in the debate about the propriety
of certifying class actions with classes defined so as to
include claimants outside the territory of the court where
the action was brought. In these so-called “national
class” cases, the matter of the eventual extra-provincial
enforcement and recognition of any judgment to be ren-
dered in such a case was treated somewhat cavalierly.

Nantais v. Telectronics Proprietary (Canada) Ltd.}*
was the first case to address whether an Ontario court
had the legal and constitutional authority to certify a
class including members resident outside of Ontario. In
granting certification for such a class, Mr. Justice
Brockenshire gave little weight to the defendant’s argu-
ment that the Ontario court should not assume jurisdic-
tion over the residents of other provinces because the
courts of those provinces might not give effect to an
Ontario decision:
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However, 1 do not see how this potential problem can
prejudice the defendants. If, indeed, class members
outside of Ontario are free to sue despite a class judg-
ment here, how are the defendants any worse off than
if the class was limited to residents of Ontario? Would
the defendants, being aware of the potential possible
problem, be any worse off if non-resident class mem-
bers should later argue they were not bound by a deci-
sion, than if those persons simply opted out now?

Further, is this potentially possible problem really rele-
vant to this action? It seems to me to be something to
be resolved in another action (by a non-resident class
member) before another court in another jurisdiction.

Any questions of the treatment of non-members of the
class either through opting out or through some
future successful jurisdictional argument, wouild be
dealt with separately. I do not see the possibility of a
future adverse finding on jurisdiction as a present bar
to certification of all affected Canadian residents.

The defendant, challenging the correctness of this
determination, applied for leave to appeal. In reasons
denying leave to appeal, the court expressed much the
same view:!3

Whether the result reached in {an] Ontario court in a
class proceeding will bind members of the class in
other provinces who remained passive and simply did
not opt out, remains to be seen.

In other words, the question of whether the deci-
sion ultimately rendered in the Ontario action would be
enforced—or given preclusive effect through the doc-
trine of res judicata—outside of Ontario, was of little or
no concern to the court certifying a national class. Simi-
lar views were expressed in two subsequent decisions.

Robertson v. Thomson Corp.'® involved a claim that the
defendant publisher had infringed the copyrights held
by freelance journalists when it republished their works
in electronic form. There was no territorial restriction in
the definition of the proposed class, and the defendant
argued that, while a pan-Canadian class might be appro-
priate, the court should not certify a class that might
include, for example, an Australian freelance writer
because the judgment would likely not be enforced by
an Australian court. Sharpe J. (who was later appointed
to the Court of Appeal and who wrote the Currie appeal
decision) was of the view that this was not his concern:

That would be an issue for the foreign court in which
the Australian freelancer brought proceedings. In my
view, the possibility that such question might arise
elsewhere with respect to an atypical class member
cannot be sufficient to defeat this claim from proceed-
ing in Ontario.

Similarly, in Webb v. K-Mart Canada Ltd.,'” Brock-
enshire J. expressed his agreement with this passage in
Robertson, and essentially reiterated the position he
had earlier expressed in Nantais:

If a concern should arise relating to someone who has
not actively participated in the class proceedings, and
yet has not opted out, then the province in which
such person resides could deal with the applicability
of the Ontario Class Proceedings Act as it relates to
that person in that province.
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As a practical matter, the approach in the foregoing
cases is open to criticism: surely, the court should not
routinely assume jurisdiction over the determination of
rights of residents of another territory if there is reason
to doubt that the courts of that territory will recognize
and give effect to the determinations made. First, this
risks a waste of judicial resources. Although this may
not be a significant issue where the foreign class mem-
bers’ rights are decided under the same legal principles
as those of domestic class members, it may be a rele-
vant consideration where the court is required to apply
the substantive law of the other jurisdiction. Second,
and more importantly, making legal determinations that
may or may not be enforced elsewhere resuits in unfair-
ness to the defendant. The uncertainty with respect to
recognition and enforcement encourages ‘wait-and-see’
behaviour on the part of the foreign class member. If the
result in the Ontario class action is an attractive one
from the plaintiffs’ perspective, the foreign class mem-
ber can claim the benefits of the court’s decision; there
would be no question that the defendant was bound by
the result. If, however, the result is unfavourable to the
plaintiffs, the foreign class member may have a good
chance of persuading the foreign court that he or she is
not bound because the Ontario court did not have, and
ought not to have assumed, jurisdiction. He or she can
then re-litigate the issue and seek a better outcome. The
uncertainty with respect to foreign recognition of any
Ontario judgment also complicates the settlement pro-
cess. The defendant, in agreeing to a settlement figure,
must have a reasonable assurance that the settlement
will be regarded as final and binding in other jurisdic-
tions. The possibility of further litigation in other juris-
dictions, and exposure to further liability may compel
the defendant to offer a lower settlement amount or may
discourage settlement altogether.!8

In addition to these practical problems, as a matter
of legal principle, the foregoing approach is inconsistent
with the pronouncements of the Supreme Court in
Morguard, where the court noted:

... the taking of jurisdiction by a court in one province
and its recognition in another must be viewed as cor-
relatives, and ... recognition in other provinces should
be dependent on the fact that the court giving judgment

“properly” or “appropriately” exercised jurisdiction.!?

This passage was quoted in connection with the
issue of the propriety of certifying a national class in
Carom v. Bre-X Minerals Ltd.?® Again, it was argued that
the Ontario court should not assume jurisdiction over a
national class because its determinations would be
regarded as binding outside of Ontario. While not
expressly questioning the approach in Nantais, Mr. Jus-
tice Winkler appeared to be more cognizant of the fact
that recognition and enforcement outside of Ontario was
a relevant consideration in deciding whether or not to
assume jurisdiction over the claims of non-Ontario resi-
dents. Ultimately, however, he rejected the defendants’
argument on the grounds that it “overlooks the fact that
Ontario has a ‘real and substantial connection’ to the
actions”, and that consequently, any similar litigation in
another province would “undoubtedly be met with an
argument based upon the principles in Morguard”. While
Winkler J. did not presume to decide the recognition
question for such foreign courts, he was clearly of the
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view that those courts should enforce the Ontario judg-
ment so long as the Ontario court assumed jurisdiction
in a properly restrained manner in accordance with the
principles set out in Morguard. Similarly, in Wilson v.

Servier Canada Inc.,?! the court viewed the likely
enforceability of any judgment rendered in the Ontario
action as relevant to the court’s decision to assume juris-
diction over the claims of non-Ontario class members:

Morguard and Hunt stand for the proposition that if
there is a real and substantial connection between the
subject-matter of the action and Ontario, then the
Ontario court has jurisdiction with respect to the liti-
gation and can apply Ontario’s procedural law. Ontario
may not necessarily apply its substantive law since
there must be a determination of the choice of law
that applies. In cases where Ontario has properly
assumed jurisdiction, other jurisdictions on the basis
of the principle of comity should recognize the
Ontario judgment.

Thus, by the time the Court of Appeal was called
upon to decide the issue of recognition of foreign class
proceedings in Currie, it was reasonably well estab-
lished that the certification of interjurisdictional class
actions was generally appropriate and was to be encour-
aged. Because class proceedings legislation is merely
procedural, the assumption of jurisdiction over non-res-
idents does not engage constitutional concerns and
does not constitute an extraterritorial application of
Ontario law. Indeed, the certification of interprovincial
and international classes is regarded as furthering the
policy objectives of the legislation: if it is regarded as
salutary to aggregate the individual claims of all Ontari-
ans affected by a particular wrong, a fortiori it must be
consistent with the policy animating the legislation to
aggregate the claims of all Canadians or, indeed, all
affected persons anywhere in the world.

Does Currie Represent a Change of Course?

It would appear that in rendering its decision in
Currie, the Court of Appeal realized that it might be
accused of creating an inconsistency in the law of
Ontario. While courts had repeatedly certified interjuris-
dictional classes confident that the decisions rendered
in Ontario would be respected by the courts of other
jurisdictions, in the first case where an Ontario court
was being asked to respect a foreign class action deci-
sion, the request was being denied. Did this mean that
the courts had taken too liberal an approach to the
national class issue in the earlier cases?

Interestingly, the problem could have been most eas-
ily avoided by simply endorsing the reasoning of Cullity
J. As discussed above, the motions judge had accepted
that the Illinois court had properly assumed jurisdiction
over the Ontario class members because there was a
“real and substantial connection” between Illinois, the
defendants and the subject matter of the action. There-
fore, the Illinois orders in Boland did, prima facie, give
rise to an issue estoppel in the Ontario court. However,
this did not prevent the Ontario class members from rais-
ing the traditional common law defence of a breach of
natural justice. Since this defence—-like the other
defences of fraud and public policy—is generally nar-

rowly construed and rarely successfully invoked,?? dis-
missing the defendants’ motion on this basis effectively
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marked Currie as a case involving exceptional facts.
Therefore, consistent with the earlier national class deci-
sions, if a real and substantial connection with the for-
eign jurisdiction was shown, the foreign judgment will
generally be treated as binding in Ontario.

However, as discussed above, the Court of Appeal
preferred to incorporate the assessment of the foreign
court’s procedures into the initial determination of the
propriety of that court’s assumption of jurisdiction. This
is not merely a matter of semantics. Rather than a nar-
rowly defined defence of denial of natural justice, which
the Ontario class member bears the burden of proving,
the onus is upon the defendant to prove that the proce-
dures followed adequately protected the rights of
Ontario class members. Treating the foreign court’s pro-
cedures as relevant to the propriety of the court’s
assumption of jurisdiction arguably required a different
gloss on the decision in Morguard. In Morguard, the
Supreme Court held that, rather than technical rules,
the assumption of jurisdiction should be guided by the
overarching objective of achieving “order and fairness”.
It was in this objective that was to be served by limiting
a court’s assumption of jurisdiction to those circum-
stances in which there was a “real and substantial con-
nection” between the territory in which the court sits
and the subject matter of the action. In Morguard, the
court wrote:

It may meet the demands of order and fairness to rec-
ognize a judgment given in a jurisdiction that had the
greatest or at least significant contacts with the sub-
ject-matter of the action. But it hardly accords with
principles of order and fairness to permit a person to
sue another in any jurisdiction, without regard to the
contacts that jurisdiction may have to the defendant
or the subject-matter of the suit. Thus, fairness to the
defendant requires that the judgment be issued by a
court acting through fair process and with properly
restrained jurisdiction.

[citation omitted]

Notwithstanding the use of the word “may”,
Morguard had frequently been interpreted as holding
that the demands of order and fairness are met where a
real and substantial connection is shown. For example,
in Wilson v. Servier Canada Ltd., the court wrote:

In a dispute involving persons outside the province
where the dispute is being heard, the power of the pre-
siding court to assume jurisdiction is limited by the
principles of order and fairness. These principles are
satisfied when there is a “real and substantial connec-
tion” between the province assuming jurisdiction and
the defendants or the subject-matter of the litigation.

However, in Currie, the requirement for a “real and
substantial connection” was not regarded as a mecha-
nism by which to achieve “order and fairness”; rather:

In Morguard, the Supreme Court of Canada identified
the twin principles of “order and fairness” and “real
and substantial connection” for the assessment of the
propriety of conflict of laws jurisdiction.

Sharpe J.A. appeared to recognize that treating
“order and fairness” as an additional jurisdictional
requirement—one of two “twin principles”—represented
something of a departure from the approach taken in the
national class cases:23
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While constitutional arrangements may put interpro-
vincial suits on something of a different plain, as noted
by Cumming J. in Wilson v. Servier Canada Inc.,
Ontario courts have certified national class actions “if
there is a real and substantial connection between the
subject-matter of the action and Ontario” in the expec-
tation that “other jurisdictions on the basis of comity
should recognize the Ontario judgment.”

On the other hand, the principles of “order and fair-
ness” require that careful attention be paid to the sit-
uation of ordinary McDonald’s customers whose
rights are at stake. These non-resident class members
would have no reason to expect that any legal claim
they may wish to assert against McDonald's Canada as
result of visiting the restaurant in Ontario would be
adjudicated in the United States. The consumer trans-
actions giving rise to the claims took place entirely
within Ontario. The consumers are residents of Can-
ada and McDonald’s Canada is a corporation that con-
ducts its business in Canada. Damages from the
alleged wrong were suffered in Ontario. The Currie
plaintiffs themselves did nothing that could provide a
basis for the assertion of Hlinois jurisdiction, while
McDonald’s Canada invited the jurisdiction of the
courts of Ontario by carrying on business here.

Of course, factors analogous to those enumerated
by Sharpe J.A in this passage were present in most, if
not all of the national class cases, yet in few of these
cases did the courts hesitate to assume jurisdiction

over out-of-province class members.?? The decision in
Currie now makes it clear that, particularly in the class
action context, the fairness of the process must be con-
sidered before recognizing the binding force of the for-
eign decision. Perhaps fearing that this would be
interpreted as a deviation from the approach adopted in
the national class cases, Sharpe J.A. was clear in
expressing the court’s support for interjurisdictional
class actions:

There are strong policy reasons favouring the fair and
efficient resolution of interprovincial and interna-
tional class action litigation. Conflict of law rules
should recognize, in appropriate cases, the impor-
tance of having claims finally resolved in one jurisdic-
tion. In some cases, Ontario courts will render
judgments affecting the rights of non-residents and in
other cases, Ontario residents will be affected by class
action proceedings elsewhere. Ontario expects its
judgments to be recognized and enforced, provided its
courts assert jurisdiction in a proper manner and
comity requires that, in appropriate cases, Ontario law
should give effect to foreign class action judgments.

[citation omitted}

Implications for Future Interjurisdictional
Class Actions in Canada

Arguably, Mr. Justice Sharpe was, in the last quoted
passage, suggesting that the court’s decision in Currie
should not be interpreted as discouraging the certifica-
tion of interjurisdictional classes in future cases. In at
least one case, the suggestion appears to have been fol-
lowed. Recently, in McCutcheon v. The Cash Store

Inc.,?5 the court once again agreed to certify a class
action brought on behalf of residents across Canada.
Cullity J. (the motions judge in Parsons and Currie)
addressed the question of whether the Court of Appeal
decision in Currie had changed the rules for certifying
national classes:
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By incorporating fairness considerations into the
rules for jurisdiction, the reasoning in Currie aban-
dons some of the traditional distinctions between
jurisdiction and recognition. [...] It is possibie that
what I have described as the expansive approach to
jurisdiction adopted in some of the previous deci-
sions in this court can co-exist with rules of recogni-
tion that give weight to such requirements, as well as
with an application of the principle of forum non con-
veniens—modified if necessary—where proceedings
have been commenced in more than one jurisdiction.
Whether or not this would be an appropriate method
of dealing with the problems of national classes in
the absence of uniform legislation, I believe I should
follow the previous decisions of this court in decid-
ing the jurisdictional question posed by the facts of
this case.

Thus, the questions of whether Currie had changed
the law with respect to the assumption of jurisdiction
over interjurisdictional classes, and whether the
Ontario courts should move away from the “expansive
approach to jurisdiction” developed in the earlier cases,
were essentially answered in the negative. Interestingly,
however, Cullity J. did not limit his analysis to the ques-
tion of whether there was a real and substantial connec-
tion between the Ontario court and the claims of the
residents of other provinces. After determining that
there was such a connection, he went on to consider
Sharpe J.A.'s two “order and fairness” factors: (1) the
adequacy of representation for non-resident class mem-
bers, and (2) the fairness of the procedure, having par-
ticular regard to the adequacy of notice and a
meaningful opportunity to opt out. With respect to the
first of these, Cullity J. noted that adequacy of the repre-
sentation—that is, the appropriateness of the proposed
representative plaintiff and the sufficiency of the litiga-
tion plan—was already a component of the certification
test under the governing legislation. Regarding the sec-
ond, while the details of the notice program are not gen-
erally dealt with at the certification stage of the action,
there was no reason to doubt that an adequate notice
program could be crafted and implemented.

While this may not be a radically different analysis
than that found in the earlier national class certification
cases, it remains the case that Cullity J. felt that he was
required to consider two additional elements that had
not formerly been part of the applicable test. Admittedly,
to some extent, these considerations were implicit in, or
already part of, the test for certification. Nevertheless,
there may be future cases in which these factors will be
material to the outcome and the court will decline to

include non-residents within the class.?8

While the decision in Currie may not have resulted
in a fundamental re-evaluation of the “expansive
approach to jurisdiction” in the national class cases,
such a re-evaluation may yet be called for. Several cases
decided since Currie further illustrate the unpredictabil-
ity of recognition of class action decisions in foreign
courts. Indeed, some comments in these cases may be
read as a direct response by the courts of other prov-
inces to Ontario’s “expansive approach”.

In the first of these decisions, Lépine v. Société

canadienne des Postes,? class actions had been com-
menced in Ontario and in Quebec, and the two actions
were certified on December 22, 2003 and December 23,
2003, respectively. The former was brought on behalf of
class members across Canada with the exception of Brit-
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ish Columbia, while the latter embraced only Quebec
residents. Co-ordinated settlement discussions took
place, but the plaintiff in the Quebec action ultimately
declined the settlement offer. Thereafter, notices were
published to advise class members of the pending pro-
ceeding to be prosecuted on their behalf in Quebec, and
their right to opt out. The settlement offer was accepted
in Ontario, and pursuant to orders of the Ontario court,
notices were published in Quebec advising class mem-
bers of the settlement and their right to opt out. The
Ontario notices were published approximately six weeks
after the Quebec notices. Thereafter, the defendants, as
in Parsons and Currie, brought a motion in the Quebec
proceedings to stay the action on the grounds of res
Jjudicata. While not overtly critical of the Ontario court’s
assumption of jurisdiction, the Quebec court did dis-
miss the motion. Applying the reasoning in Currie, the
court found that the Quebec class members had not
been afforded a fair process. Specifically, the notices
published in respect of the Ontario action did not ade-
quately advise the class members of their rights:

[Tlhe Ontario Notice, by referring to a settlement with-
out providing any further information, did not ade-
quately inform those members of the Quebec Class
how to distinguish their rights between the two class
actions, and accordingly the Ontario Notice, rather
than serving as an informative device which is the
purpose of these notices, whether under Ontario or
Quebec law, prima facie brought confusion to the
debate over how the Quebec members would deal with
the notices

While in Lépine, the Quebec court relied upon the
deficiencies in the Ontario court's procedure, in the

subsequent case of HSBC Bank Canada v. Hocking,28
the court went further, implicitly criticizing the Ontario
court’s approach to the existence of a real and substan-
tial connection. The case involved a claim on behalf of
mortgage borrowers who had allegedly been charged
excessive prepayment fees and penalties. Again, the
Ontario court did not hesitate to certify a class embrac-
ing mortgagors resident, and who presumably mort-
gaged properties situated, outside of Ontario. On a
motion seeking to have the settlement reached in
Ontario recognized and enforced in Quebec, the court
appeared to accept the Quebec plaintiff's argument that
the facts did not support a real and substantial connec-
tion between the Ontario court and the claims of Quebec
class members:

[The objector] submits that a court which is not com-
petent to hear the case of a class member cannot gain
such jurisdiction through the assertion of collective
rights. The class members who are residents of Quebec
did business with HSBC in Quebec, and as such the
contractual obligations had to be enforced in Quebec;
the fault alleged took place in, and the injury was suf-
fered in Quebec. The action of class members resident

in Quebec thus had no connection with Ontario.?®

The court in Hocking also found that, in addition to
the lack of jurisdiction, the Ontario judgment should
not be recognized because even if the court had jurisdic-
tion simpliciter, it ought to have declined jurisdiction on
the grounds of forum non conveniens, and because the
notice published in Quebec was so deficient as to deny
the Quebec class members procedural fairness.
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The decision in Englund v. Pfizer Canada Inc.30
perhaps goes the furthest in questioning Ontario’s

“expansive approach to jurisdiction”.?! This may be
because the relief sought was more aggressive than in
the earlier cases. Unlike Currie, Lépine and Hocking,
where the matter had been resolved in one jurisdiction
and the defendant sought to rely on the doctrine of res
judicata, the relief sought in Englund was more pre-
emptive. The defendants argued that the Saskatchewan
court should decline jurisdiction over a class action
commenced in that province because the matter could
more conveniently and appropriately be dealt with in an
as yet uncertified class action asserting the same claims
in Ontario. While the court did consider the usual forum
non conveniens factors, such as the residence of the
parties, the location of key witnesses and documentary
evidence, the substantive law to be applied, etc., particu-
lar weight was given to the likely limited legal force in
Saskatchewan of any judgment that the Ontario court
might ultimately render:

I reject [the defendant's] submission that the Ontario
[Class Proceedings Act] allows for the creation of a
“national class” that binds non-Ontario residents
unless they opt out of a class action certified in
Ontario because the laws of Saskatchewan do not rec-
ognize legislation enabled by other jurisdictions that
intentionally encroaches on the right of its residents
to seek judicial recourse for losses they suffered as a
consequence of a tort or other breach of the law com-
mitted within the Province.

In Nantais v. Telectronics Proprietary (Canada) Ltd..
the Ontario Court ... acknowledged that the concept of
national class rests solely on the principles of comity,
order and fairness. These principles apply equally to
all jurisdictions within the Canadian judicial frame-
work and thus the Ontario [Class Proceedings Act
must be read having due respect for the rights of all
citizens within that framework; especially where a
defendant seeks to sell to a resident in a given juris-
diction and then attempts to avoid defending a claim
launched in the jurisdiction where the tort or other
wrong occurred.

In McCutcheon v. The Cash Store Inc., Cullity J.
commented that the reasoning in Englund and Hocking
“does not fit happily” with that in the earlier national
class cases such as Nantais, Carom and Webb. Indeed,
it may be accurate to say that, more broadly, Canadian
law (and particularly that of Ontario) with respect to the
assumption of jurisdiction over extra-provincial class
members does not fit happily with the law respecting the
extra-provincial recognition of decisions resulting from
such an assumption of jurisdiction. As the jurispru-
dence currently stands, requests to certify interjurisdic-
tional classes are rarely denied, while requests to
recognize such judgments are rarely granted. While this
state of affairs may reflect the natural tendency of
courts to jealously guard their own jurisdiction, it fails
to give effect to the directive of the Supreme Court of
Canada in Morguard that “the taking of jurisdiction by a
court in one province and its recognition in another
must be viewed as correlatives”. More than merely a
statement of abstract legal principle, the failure to har-
monize the rules respecting these two questions has, as
discussed above, a number of adverse practical conse-
quences for class actions practice. It seems reasonably
clear, therefore, that there remains work to be done by
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Canadian courts to reconcile the principles governing
the assumption and recognition of jurisdiction.

ENDNOTES

1. Canada’s earliest class actions legislation, the
Quebec Code of Civil Procedure, Book IX (enacted 1978),
and Ontario’s Class Proceedings Act, 1992, S.0. 1992, c.
6 (enacted 1992) are silent on interjurisdictional ques-
tions. In the case of Ontario, this is not surprising in
light of the fact that the comprehensive three-volume
Report on Class Actions prepared by the Ontario Law
Reform Commission, on which the statute was in large
measure based, also made no reference to these issues.

2. (2005), 74 O.R. (3d) 321 (C.A), aff'g (2004), 45
C.P.C. (5t 304 (S.C.J).

3. As will be described below, two class proceedings
were commenced in Ontario asserting the same claims
against the defendants. Because the plaintiff in one of
these actions (Parsons) participated in a related action
in Illinois, his status vis-a-vis that action differed some-
what from that of the plaintiff in the other Ontario pro-
ceeding (Currie). As a consequence, only the Currie
action proceeded to the Ontario Court of Appeal

4. Evidence in the criminal proceedings against the
principals of Simons Marketing disclosed that, in addi-
tion to the embezzlement of prizes, McDonald’s had also
instructed Simons Marketing to ensure that no high
value prizes would be won in Canada.

5. {2003} 3 S.C.R. 4186.
6. [1990] 3 S.C.R. 1077.

7. Commentators have noted that the Morguard deci-
sion was not entirely clear with respect to the subject of
the requisite “real and substantial connection”™ E.
Edinger, “"Morguard v. De Savoye: Subsequent Develop-
ments”, 22 Can. Bus. L.J. 29 (1993). Did the foreign court
have to be connected to the plaintiff, to the defendant, to
the subject matter of the action, to the cause of action
asserted, to the injury for which redress is being sought
or some combination of these? Subsequent case law con-
firms that the test is a flexible one allowing for different
connecting facts so long as the connections demon-
strated, taken together, satisfy the threshold of “real and
substantial”. This flexibility was also specifically noted in
the decision of the Court of Appeal in Currie.

8. The Beals decision was released after the dis-
missal motion in Parsons/Currie was argued, but before
the motions judge released his decision. Although the
judge afforded the parties the opportunity to make fur-
ther submissions in light of Beals, both parties found it
unnecessary to do so; nor did the motions judge find it
necessary to make any material revisions to the draft
reasons he had prepared: 45 C.P.C. (5! 304 at 307-308.
This demonstrates that Beals did not change the law,
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but rather represented the Supreme Court’'s confirma-
tion of legal principles applied by lower courts since the
court’s earlier decision in Morguard.

9. Moses v. Shore Boat Builders Ltd. (1993), 106
D.L.R. (4th) 654 (B.C.C.A)); United States of America v.
Ivey (1996), 30 O.R. (3d) 370 (C.A); Old North State
Brewing Co. v. Newlands Services Inc., [1999] 4 W.W.R.
573 (B.C.C.A)); Federal Deposit Insurance Corp. v. Van-
stone {(1992), 88 D.L.R. (4th) 448 (B.C.S.C.).

10. This has also recently been confirmed in several
non-class action cases: CLE Owners Inc. v. Wanlass

{2004), 44 C.P.C. (5" 175 Man. Q.B), affd [2005] 8
W.W.R. 559 (Man. C.A); Pegasus Consulting Ltd. v. OSI

Software Inc. (2005), 9 B.L.R. (4™ 334 (N.B.Q.B.).

11. Cullity J. opined that considerations of natural
justice and the fairness of the foreign court’s proce-
dures might properly be considered in applying the real
and substantial connection test, but ultimately it prefer-
able to analyze any alleged breach as a defence to a
prima facie right to recognition of the foreign judgment.

12. Referring to the class in Boland as “putative”
would appear to be an error. Since the Boland class was
certified, Canadian McDonald’s customers who had par-
ticipated in the contests were actual class members in
Boland. These same individuals remained putative
members of the Canadian classes proposed in the Par-
sons and Currie actions.

13. As noted above, Cullity J. considered the possi-
bility of evaluating the foreign procedure at this stage of
the analysis, but ultimately preferred to treat any inade-
quacies in the procedure as a defence.

14. (1995), 25 O.R. (3d) 331 (Gen. Div.).
15. (1995), 25 O.R. (3d) 331 at 347 (Div. Ct.).
16. (1999), 43 O.R. (3d) 161 (Gen. Div.).
17. (1999), 45 O.R. (3d) 389 (Gen. Div.).

18. These uncertainties have also given rise to a
practice of settlements made conditional upon recogni-
tion by the courts in all, or most, of the jurisdictions in
which class members reside.

19. This principle was also more recently and
explicitly confirmed by the decision of the Ontario Court
of Appeal in Muscutt v. Courcelles (2002), 60 O.R. (3d)
20 (C.A).

20. (1999), 43 O.R. (3d) 441 (Gen. Div.).

21. (2000), 50 O.R. (3d) 219 (S.C.J.).
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22. This principle, that these defences should be
narrowly construed, was reaffirmed in Beals v.
Saldanha, supra.

23. Admittedly, however, the last sentence in the
Morguard passage quoted above can be read as prescrib-
ing two distinct requirements: a court exercising a
“properly restrained jurisdiction” (that is, only where
there is a real and substantial connection) and a court
acting through a “fair process”. What was meant by a
fair process was not canvassed in Morguard because, in
the court’s view, this was “not an issue within the Cana-
dian federation”.

24. One of the few cases in which a Canadian court
has refused to certify an interprovincial class is
McNaughton Automotive Ltd. v. Co-operators General
Insurance Co. (2003), 66 O.R. (3d) 112 (S.C.J.). The basis
for the court’s decision was the absence of any real and
substantial connection between the Ontario court and
the claims of the non-Ontario class members.

25. [2006] O.J. No. 1860 (S.C.J.).

26. In the other noteworthy post-Currie national
class case, Punit v. Wawanesa Mutual Insurance Co.

(2005), 19 C.PC. (6" 1 (Ont. S.C.J) the court, in
essence, chose to avoid the issue. The defendants
brought a motion for a preliminary determination of a
question of law, specifically, that the court did not have,
or should not assume, jurisdiction over class members
in other provinces. The court declined to decide the
question in advance of, and outside the context of, the
certification motion.

27.{2005] Q.J. No. 9806 (S.C.).
28. [2006] J.Q. no. 507 (C.S.).

29. This translation from the original French lan-
guage decision is taken from the decision in McCutch-
eon v. The Cash Store Inc., supra.

30. (2006), 23 C.P.C. (6" 136 (Sask. Q.B.).

31. This tendency to question Ontario’s expansive
approach to jurisdiction, which allows the Ontario court
to bind non-residents so long as the subject matter of
the action has a connection to Ontario and the non-resi-
dent does not opt out, also finds support in the more
restrained approach reflected in the newer class actions
statutes adopted more recently in other provinces. The
statutes passed in British Columbia (enacted 1994),
Saskatchewan (enacted 2001), Newfoundland (enacted
2002) and Alberta (enacted 2003) all expressly contem-
plate non-resident class members, but require such per-
sons to opt in before they will be bound by the result in
such an action.
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