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provide practical and innovative legal services, 
solving complex business and litigation chal-
lenges while prioritising client needs. Fasken’s 
team is vigilant in monitoring the global regula-
tory landscape and advising clients on relevant 
changes that may impact policy development 
and business practices. With offices in London, 
Johannesburg, and across Canada, as well as 
alliances with firms worldwide, boards, com-
mittees, and executives often seek Fasken’s 
advice on various matters, including proposed 

transactions, post-merger leadership, crisis 
management, internal investigations, disclo-
sure, proxies, stakeholder relations and en-
gagement, whistleblowing, board recruitment, 
and the development of governance policies 
and practices. The firm’s practice areas cover 
a wide range of legal specialties including M&A 
and capital markets, competition and antitrust, 
ESG, government relations, insolvency and re-
structuring, intellectual property, international 
trade, labour, employment and human rights, 
litigation and dispute resolution, privacy and 
cybersecurity, procurement, and tax.
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1. Introductory

1.1	 Forms of Corporate/Business 
Organisations
The principal form of business organisation 
in Canada is the business corporation which 
affords shareholders limited liability protection, 
and Canada has 14 different business corpora-
tions statutes under which these can be incor-
porated. The Canada Business Corporations Act 
or “CBCA” is Canada’s federal business corpo-
rations statute. Each of Canada’s 13 provinces 
and three territories also has its own business 
corporations statute. However, these are gener-
ally modelled on the CBCA such that, in most 
cases and subject to limited exceptions (such as 
director residency requirements), there is gen-
erally little substantive difference among them 
practically speaking. Several provincial busi-
ness corporations statutes in Canada provide 
for unlimited liability corporations, which may 
be advantageous as part of cross-border tax 
planning (but which do not necessarily provide 
shareholders the extent of limited liability protec-
tions that business corporations do).

1.2	 Sources of Corporate Governance 
Requirements
The principal sources of corporate governance 
requirements in Canada are the business cor-
porations statute under which the company is 
incorporated and, if the company is publicly 
listed in Canada, Canadian securities laws. 
Also, while not technically binding or obligatory, 
corporate governance practices in Canada can 
be significantly impacted by various non-legal 
sources such as proxy advisory firm recommen-
dations and contemporary industry best prac-
tices.

A particularly notable non-legal source of cor-
porate governance practice in Canada is the 

potential influence of Canadian institutional 
investors such as pension funds. Many of these 
investors have distinct expectations regarding 
various corporate governance matters, includ-
ing as relates to such issues as diversity, equity 
and inclusion (DEI) and sustainability, and they 
often proactively exert pressure on their port-
folio companies towards these ends. Moreover, 
this pressure can at times be significant, includ-
ing where institutional investors together hold a 
sizeable shareholding and because many Cana-
dian public companies are not as widely-held as 
more often occurs in certain other jurisdictions.

Overall, corporate governance in Canada con-
tinues to evolve and is an area of acute interest 
among companies, investors, regulators, and 
other market participants.

1.3	 Corporate Governance Requirements 
for Companies With Publicly Traded 
Shares
Publicly traded companies in Canada are sub-
ject to various corporate governance rules 
and guidelines of both mandatory and volun-
tary application. Mandatory requirements are 
imposed principally by the company’s govern-
ing corporate statute (see 1.1 Forms of Corpo-
rate/Business Organisations) or by applicable 
securities laws. Voluntary requirements result 
principally from non-legal sources such as the 
expectations of institutional investors (eg, pen-
sion funds; see 1.2 Sources of Corporate Gov-
ernance Requirements), proxy advisory firm 
recommendations, and contemporary industry 
best practices.

Notwithstanding the 14 different corporations 
statutes (federal, provincial and territorial; see 
1.1 Forms of Corporate/Business Organi-
sations) available in Canada, the majority of 
Canadian public companies are incorporated 
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under the CBCA. This makes the CBCA the 
most relevant Canadian corporations statute 
when discussing the corporate governance of 
Canadian public companies. Regarding secu-
rities laws, Canada does not have a national 
securities regulator similar to the Securities 
and Exchange Commission (SEC) in the United 
States. Instead, each province and territory gen-
erally has its own securities statutes and secu-
rities regulators. That said, there is significant 
harmonisation among these various securities 
laws, including further to the work of the Cana-
dian Securities Administrators (CSA), which is an 
umbrella organisation of Canada’s provincial and 
territorial securities regulators whose mandate 
is to improve, co-ordinate and synchronise the 
regulation of Canadian capital markets.

The two principal Canadian stock exchanges 
are the Toronto Stock Exchange (TSX) and the 
TSX Venture Exchange (TSXV) and each of these 
have listing rules. However, these rules do not 
factor prominently as relates to corporate gov-
ernance matters, which are generally left to 
Canadian corporate law and securities law.

2. Corporate Governance Context

2.1	 Hot Topics in Corporate Governance
There are several current “hot topics” in corpo-
rate governance in Canada. These include (i) 
climate change disclosure, (ii) diversity, equity 
and inclusion (DEI) matters, (iii) new legislation 
addressing forced labour and child labour in 
supply chains, and (iv) new legislation imposing 
corporate transparency and disclosure obliga-
tions.

While climate change disclosure is not yet man-
dated in Canada, the majority of TSX and TSXV 
companies have been proactively reporting cli-

mate-related information for several years. The 
CSA (see 1.3 Corporate Governance Require-
ments for Companies With Publicly Traded 
Shares) is (as of mid-2024) preparing Canada’s 
first mandatory climate-related disclosure rules. 
These are being modelled on the sustainability 
disclosure standards of the ISSB (International 
Sustainability Standards Board) but will also 
feature such amendments deemed appropri-
ate for Canadian capital markets. However, the 
finalisation of the CSA’s rules is expected to 
be contingent on developments in the United 
States. Delays related to the SEC’s rules could 
therefore result in similar delays in Canada. In 
the meantime, “say-on-climate” shareholder 
proposals are increasingly common Canadian 
public company AGMs.

DEI is another area of current focus for the CSA 
(see 1.3 Corporate Governance Requirements 
for Companies With Publicly Traded Shares). In 
early 2023, it published for comment a proposed 
rule that would require enhanced disclosure from 
non-venture issuers regarding how the issuers 
identify and evaluate new candidates for nomi-
nation to a company’s board and how diver-
sity is incorporated into those considerations. 
In particular, the CSA sought input on whether 
the enhanced regime should require specific 
disclosure with respect to Indigenous peoples, 
LGBTQ2SI+ persons, racialised persons, per-
sons with disabilities, or women, or whether the 
specific disclosure should be limited to women 
on a company’s board and allow for voluntary 
disclosure with respect to other under-repre-
sented groups. The comment period for the 
proposed rule ended in September 2023 but (as 
of mid-2024) the CSA has yet to issue any deci-
sion.

Regarding forced or child labour in supply 
chains, Canada’s new Fighting Against Forced 
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Labour and Child Labour in Supply Chains Act 
(FCLA) entered force in January 2024. The FCLA 
requires covered entities to file annual reports 
addressing the risk of forced or child labour in 
their supply chains, both in Canada and inter-
nationally. The reports must also address the 
company’s related due diligence processes 
and employee training, if any. Covered entities 
include companies listed on a Canadian stock 
exchange or doing business in Canada that meet 
at least two of the following three thresholds for 
at least one of the last two financial years: at 
least (i) CAD20 million in assets, (ii) CAD40 mil-
lion in revenue, and/or (iii) 250 employees.

Regarding corporate transparency, several 
Canadian corporate statutes (see 1.1 Forms of 
Corporate/Business Organisations) now require 
the disclosure of information regarding individu-
als with significant control over privately owned 
companies. For example, the CBCA requires the 
identification of any person owning or controlling 
25% or more of the company’s shares, whether 
individually or together with related persons. 
This has been the case since 2019. However, 
in 2024 the CBCA was amended to add a fed-
eral register of individuals with such significant 
control, parts of which register will be publicly 
available. The aim of the disclosure is to assist 
authorities in fighting money laundering, tax eva-
sion and similar illegal activities, and the legisla-
tion includes whistle-blower protections. Penal-
ties for non-compliance include a maximum fine 
of CAD1 million.

For further discussion, including recent devel-
opments in “ESG” or “sustainability” reporting, 
see 2.2 Environmental, Social and Governance 
(ESG) Considerations.

2.2	 Environmental, Social and 
Governance (ESG) Considerations
ESG reporting in Canada remains fluid as pub-
lic companies continue to consider how best 
to approach ESG disclosure and build reliable 
internal systems to address evolving stakehold-
ers’ demands.

Key issues in ESG reporting in Canada currently 
include:

•	board oversight, where boards are taking 
a more active role in ESG oversight, with 
increasing involvement from audit commit-
tees;

•	executive compensation, where more compa-
nies are incorporating ESG metrics into their 
short-term executive compensation deci-
sions;

•	reporting frameworks, where sustainability 
reports are becoming a key tool for ESG dis-
closure and with companies referencing one 
or more frameworks in their reporting;

•	assurance, where companies are increasingly 
obtaining third-party assurance (typically lim-
ited assurance) for specific ESG disclosures;

•	greenhouse gas (GHG) reporting, where more 
companies are disclosing an absolute GHG 
emissions reduction target;

•	indigenous engagement, where an increasing 
number of Canadian public companies are 
disclosing policies focused on engagement 
and reconciliation, particularly companies in 
Canada’s resources and finance sectors (see 
also 2.1 Hot Topics in Corporate Govern-
ance);

•	forced labour and child labour, where Can-
ada’s new Fighting Against Forced Labour 
and Child Labour in Supply Chains Act has 
recently entered force; and
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•	shareholder proposals, where Canada’s 
financial services industry receives the most 
ESG-related shareholder proposals.

Relatedly, the authors have begun witnessing 
the ESG disclosure of Canadian public compa-
nies shift from employing “ESG” terminology to 
broader “sustainability” terminology.

3. Management of the Company

3.1	 Bodies or Functions Involved in 
Governance and Management
The management of Canadian companies is 
principally conducted by the CEO, CFO and the 
other members of the executive management 
team. The authority of management is as del-
egated to management by the board of direc-
tors. Best practice in Canada is for the board to 
devise a formal mandate for itself together with 
an associated delegation of authority to man-
agement.

3.2	 Decisions Made by Particular Bodies
Best practice in Canadian corporate govern-
ance is for shorter term and general operational 
decision-making to be delegated by the board to 
management and for the board to retain author-
ity over longer term and “bigger picture” issues. 
Matters over which the board retains authority 
are often allocated to board committees.

Audit committees are required at Canadian pub-
lic companies. The committee must be com-
posed of a minimum of three members and, sub-
ject to limited exceptions, each member must be 
independent.

Other common committees include a compen-
sation committee, a corporate governance com-
mittee, an environmental or ESG committee, a 

nominating committee, a disclosure committee, 
a pension committee, a risk committee, a safety 
committee, and/or a finance committee. The 
number and nature of committees formed by 
the board is generally a function of the size of 
the company and the nature of its business. Best 
practice is for a committee to be comprised of 
board members who have expertise in the par-
ticular area of the committee’s mandate.

Special board committees are typically formed 
in certain circumstances, such as in connection 
with a possible change of control transaction 
(eg, an unsolicited takeover bid), in relation to 
an internal investigation (eg, regulatory non-
compliance), or in response to an emergency or 
crisis situation (eg, a data breach).

3.3	 Decision-Making Processes
Canadian corporate law limits the board’s abil-
ity to delegate its authority in that certain deci-
sions are within the sole authority of the direc-
tors. For example, under the CBCA, only the 
board may (i) submit to shareholders matters 
requiring their approval, (ii) declare dividends, (iii) 
approve financial statements for distribution to 
shareholders, (iv) approve a management proxy 
circular, takeover bid circular, or other circular, 
or (v) amend or repeal the company’s by-laws. 
However, committees can (and often do) advise 
on these matters before the full board makes a 
final decision.

Even where it is legally permissible to delegate 
decision-making to a board committee or man-
agement, best practice in Canada is for the 
board to carefully consider whether to do so. 
Typically, matters of strategic importance or 
material policy, while sometimes at first instance 
the responsibility of a committee, are reserved 
for final determination by the board (eg, after the 
committee has made its recommendations). For 
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example, while risk committees have become 
common at large Canadian public companies, 
ultimate authority over the “risk-reward” balance 
to be assumed at the enterprise level is often 
reserved for the full board.

4. Directors and Officers

4.1	 Board Structure
Canada’s business corporations statutes pre-
scribe basic requirements regarding board struc-
ture. Private companies are generally required to 
only have a single director. Public companies are 
generally required to have a minimum of three 
directors, at least two of which are not officers 
or employees of the company or its affiliates. 
Typically, a public company’s articles will allow 
for a range in the number of directors so that the 
board can be expanded or reduced as circum-
stances warrant and without having to amend 
the company’s articles. In order to fulfil its duties, 
a board should have sufficient directors for its 
own direct needs and to serve on the board’s 
committees.

4.2	 Roles of Board Members
The allocation of roles and responsibilities among 
board members is generally approached on a 
case-by-case (ie, company-specific) basis in 
Canada. Best practice is to develop and imple-
ment a formal mandate for the board, which 
includes a considered delegation of authority to 
management. Best practice in Canada is also 
for the board to continually evaluate which spe-
cific skill sets are most relevant to its needs and 
which of those might be absent and thus should 
be added.

4.3	 Board Composition Requirements/
Recommendations
Several of Canada’s business corporations stat-
utes impose residency requirements. For exam-
ple, under the CBCA, a minimum of 25% of the 
company’s directors must be resident Canadi-
ans. For requirements relating to board size, see 
4.1 Board Structure. For requirements relating to 
director independence, see 4.5 Rules/Require-
ments Concerning Independence of Directors. 
In addition, public companies are required to 
have audit committees composed of directors 
that are independent directors (see 4.5 Rules/
Requirements Concerning Independence of 
Directors) and that are financially literate.

4.4	 Appointment and Removal of 
Directors/Officers
In Canada, shareholders elect the company’s 
directors at the company’s AGM or at a special 
meeting called, in whole or in part, for the elec-
tion of directors. Directors are generally removed 
either by being replaced at a subsequent AGM or 
by resolution at a special meeting held between 
AGMs. Majority voting applies to uncontested 
elections at companies governed by the CBCA 
or listed on the TSX. The board appoints the 
company’s officers and these officers serve at 
the pleasure of the board.

4.5	 Rules/Requirements Concerning 
Independence of Directors
There are different definitions of “independence” 
as it relates to corporate governance in Canada. 
The CBCA provides that a director is independ-
ent if they are not employed by the company 
or any of its affiliates. Canadian securities laws 
define independence as the lack of a “material 
relationship” with the company.

A material relationship is defined as one which 
could be reasonably expected to interfere with 
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the exercise of independent judgement. Cer-
tain relationships are automatically deemed to 
be material, including being a current or recent 
executive officer (or other employee) of the 
company or being a current or recent partner 
(or employee) of the company’s auditor.

Canadian securities laws also require that pub-
lic companies disclose which directors are inde-
pendent and which are not. Where a majority of 
the board does not qualify as independent, the 
company must disclose what the board does to 
ensure the independent exercise of judgement in 
fulfilling its duties. Canadian securities laws also 
require that all members of an audit committee 
are independent and provide guidance (which is 
adhered to by almost all public companies) that 
all members of a compensation committee be 
independent.

Directors must disclose the nature and extent 
of any conflict of interest they have in a material 
contract or material transaction, whether made 
or proposed, with the company where the direc-
tor (i) is a party to the contract or transaction, (ii) 
is a director of a party to the contract or transac-
tion, or (iii) has a material interest in a party to 
the contract or transaction. Subject to limited 
exceptions (see 4.10 Approvals and Restric-
tions Concerning Payments to Directors/
Officers), the director cannot vote on any board 
resolution relating to the contract or transaction.

For a discussion of key legal issues related 
to nominee directors, see 5.1 Relationship 
Between Companies and Shareholders.

4.6	 Legal Duties of Directors/Officers
The principal legal duties of officers and direc-
tors under Canadian corporate law are twofold: 
the duty of care and the duty of loyalty.

Satisfying their duty of care in managing the 
company requires that officers and directors 
exercise the care, diligence and skill that a rea-
sonably prudent person would exercise in com-
parable circumstances. This includes the officers 
and directors sufficiently informing themselves 
and considering all related material information 
before taking action.

Satisfying their duty of loyalty in managing the 
company requires that officers and directors 
act honestly and in good faith with a view to 
the corporation’s best interests. They must act 
impartially and free of self-interest or self-deal-
ing and always put the company’s best interests 
first, regardless of any competing or conflicting 
interests, including their own or of any of the 
company’s shareholders.

Importantly, and unlike in certain other jurisdic-
tions, neither the duty of care nor the duty of 
loyalty can be waived, whether in the company’s 
articles, by contract or otherwise. That said, as 
further discussed at 5.1 Relationship Between 
Companies and Shareholders, such duties can 
be partially or wholly transferred from the offic-
ers and directors to the company’s shareholders 
by the functioning or express terms of a unani-
mous shareholders’ agreement governing the 
company.

4.7	 Responsibility/Accountability of 
Directors
Canadian law is clear that directors owe their 
duties to the company and not to any of its 
stakeholders, including shareholders. However, 
the CBCA and a substantively similar ruling by 
the Supreme Court of Canada (Canada’s highest 
court) provide that, in pursuing the company’s 
best interests, directors may take into account, 
without limitation, (i) the interests of sharehold-
ers, employees, retirees and pensioners, credi-
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tors, consumers and governments, (ii) the envi-
ronment, and (iii) the corporation’s long-term 
interests.

Directors and officers in Canada also benefit 
from the “business judgement rule.” This pro-
vides that, so long as the company’s directors 
and officers act honestly, in good faith, and with 
a reasonable degree of care and diligence, Cana-
dian courts will not second-guess their business 
decisions, even where those decisions ultimately 
result in negative consequences for the com-
pany. Stated differently, the business judgement 
rule recognises that directors and officers often 
face complex and uncertain business situations, 
and thus should be afforded a degree of discre-
tion in making decisions without fear of personal 
liability, provided they act in pursuit of the cor-
poration’s best interest and within the scope of 
their authority.

4.8	 Consequences and Enforcement of 
Breach of Directors’ Duties
As the duties of care and loyalty are owed by 
directors and officers to the company, a claim 
for breach of these duties lies with the company. 
However, and as further discussed at 5.4 Share-
holder Claims, Canadian corporate law allows 
for derivative actions whereby a shareholder can 
pursue a claim against the directors or officers 
on behalf of the company for a breach of duty 
owed by them to the company.

4.9	 Other Bases for Claims/Enforcement 
Against Directors/Officers
As further discussed at 5.4 Shareholder Claims, 
the actions of directors and officers may give 
rise to an oppression claim under Canadian 
corporate law, which is a broad and potentially 
powerful statutory remedy. That said, Canadian 
courts have held the fundamental purpose of 
the oppression remedy is to provide recourse 

regarding actions taken by the company. As 
such, the actions of the directors or officers 
will generally only be oppressive when they are 
acting in their capacity as directors and offic-
ers, and the claim is against the company as 
opposed to the directors.

4.10	 Approvals and Restrictions 
Concerning Payments to Directors/
Officers
The CBCA expressly permits directors to vote 
on their own remuneration as directors, not-
withstanding the conflict of interest. That said, 
management typically provides significant input 
into the compensation process, including by 
considering recent “comparables” and/or by 
engaging compensation advisers. Canadian 
securities guidelines recommend that the com-
pany’s compensation committee is ultimately 
responsible for making recommendations on 
director compensation, and this best practice 
is generally followed. Also, “say-on-pay” share-
holder proposals have been common for Cana-
dian public companies for several years.

4.11	 Disclosure of Payments to 
Directors/Officers
Canadian securities law requires the disclosure 
of the process followed in deciding director and 
officer remuneration. This should include expla-
nation of the board’s process, the rationale for 
the board’s decision, and why the remuneration 
is otherwise appropriate or justified. Best prac-
tice includes also disclosing the frequency and 
form of compensation. This disclosure of officer 
remuneration is required to be included in the 
Compensation Discussion and Analysis portion 
of a public company’s proxy circular.
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5. Shareholders

5.1	 Relationship Between Companies 
and Shareholders
The relationship between a Canadian company 
and its shareholders is governed primarily by the 
company’s business corporations statute (fed-
eral, provincial or territorial; see 1.1 Forms of 
Corporate/Business Organisations).

Generally speaking, shareholders in a Canadian 
company do not owe any fiduciary duties or 
other duties to the company. Nor do sharehold-
ers in Canadian companies owe any fiduciary 
duties or other duties to other shareholders of 
the company. A possible exception is where the 
company’s shareholders have entered a unani-
mous shareholders’ agreement (USA) in which 
case, to the extent the USA limits or otherwise 
restricts the authority of the directors to manage 
the company, the related duties and liabilities of 
the directors will be transferred from the direc-
tors to the shareholders. Caution should also 
be exercised where a shareholder nominates a 
director to the company’s board, as the nominee 
director will owe duties to the company without 
regard to any duties they may owe to the nomi-
nating shareholder in any other capacity.

Canadian corporations statutes generally pro-
vide that shareholders who dissent regarding 
shareholder votes on specified fundamental 
matters can compel the company to acquire 
their shares at fair value, a process referred to 
as “dissent and appraisal rights”. A prominent 
example is where the shareholder dissents in 
relation to a squeeze-out transaction. It is also 
typical for shareholders to be granted dissent 
and appraisal rights in connection with a pro-
posed plan of arrangement effecting any negoti-
ated (ie, “friendly”) acquisition of the company.

Lastly, the principle of separate corporate per-
sonality is a fundamental rule of Canadian law. 
As such, a shareholder will only be liable for the 
company’s actions should a court rule it appro-
priate to “pierce the corporate veil”. Due to the 
very high standard generally imposed in such 
claims – eg, where the company is used to per-
petrate a fraud, this occurs relatively infrequently 
in Canada.

5.2	 Role of Shareholders in Company 
Management
The principal role of shareholders in the manage-
ment of the company is their right to elect the 
company’s directors (see 4.4 Appointment and 
Removal of Directors/Officers). The approval of 
shareholders is also required to effect various 
fundamental changes. These generally include 
(i) amendments to the company’s articles or by-
laws, (ii) transactions involving substantially all of 
the company’s assets or property, (iii) a merger 
(referred to as an “amalgamation” in Canada) of 
the company with another company, (iv) a migra-
tion or “continuation” of the company under 
another governing corporations statute, and (v) 
dissolution of the company.

Beyond the foregoing, shareholders of Canadian 
companies may also be entitled to (i) make a 
shareholder proposal, and (ii) requisition a share-
holder meeting.

Regarding shareholder proposals, these can 
generally be made by a shareholder owning a 
minimum 1% interest and require that the com-
pany include the proposal in a management 
proxy circular being distributed by the company. 
The proposal and its supporting statement can-
not exceed 500 words. Shareholder proposals in 
Canada are typically made in connection with a 
company’s AGM. Note, however, that where the 
shareholder proposal relates to the election of 
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one or more directors, a minimum 5% interest 
is generally needed.

Regarding requisitioning a shareholder meet-
ing, this can be done by a shareholder owning 
a minimum 5% interest. This is most commonly 
done by shareholder activists as part of a proxy 
campaign to elect a dissident slate of directors. 
Requisitioning a shareholder meeting requires 
strategic planning and careful compliance with 
various technical requirements. Also, even where 
a shareholder meeting has been requisitioned, it 
is not uncommon for Canadian courts to allow 
the subject matter of the requisitioned meeting 
to be deferred to the next scheduled shareholder 
meeting (ie, the company’s AGM).

While shareholders in Canadian companies do 
not benefit from approval rights regarding the 
vast majority of the company’s business deci-
sions, practically speaking a dialogue often 
occurs between public companies and their 
largest investors. Moreover, in Canada, this 
is particularly so regarding public companies 
and their institutional shareholders (eg, pen-
sion funds). This reflects the fact that Canadian 
institutional investors often own (either indi-
vidually or in groups) large blocks of shares in 
Canadian public companies. This can give the 
institutional investor(s) outsized influence on 
the company compared to other jurisdictions 
where public companies may be more widely-
held than many public companies in Canada. 
See also 1.2 Sources of Corporate Governance 
Requirements.

5.3	 Shareholder Meetings
Canadian companies are required to hold an 
AGM. This must occur not later than 15 months 
following the last AGM or six months following 
the company’s most recent financial year. AGMs 

and other shareholder meetings are conducted 
in accordance with the company’s by-laws.

The principal business conducted at AGMs in 
Canada is (i) the election of the company’s board 
of directors, (ii) presentation of the company’s 
financial statements and the report of the com-
pany’s auditors on the financial statements, and 
(iii) the appointment of the company auditor. A 
“special meeting” is a meeting called for the 
purpose of conducting business other than the 
foregoing – eg, a meeting requisitioned by an 
activist shareholder.

Although shareholders of Canadian public com-
panies are entitled to attend AGMs in person, 
they more commonly vote by proxy. Since the 
COVID-19 pandemic, it has become increasingly 
common for shareholder meetings in Canada 
to be held virtually. As such, several Canadian 
corporations’ statutes have been amended to 
expressly address virtual meetings as well as 
to impose rules companies must satisfy in con-
ducting such meetings. Guidance has also been 
issued by Canadian securities regulators regard-
ing their expectations for virtual meetings held 
by Canadian public companies.

Where a matter to be addressed at a sharehold-
er’s meeting is subject to a shareholder vote, the 
matter must be comprehensively described in 
a management information circular made avail-
able to shareholders in advance of the meet-
ing. This circular must include, among other 
things, the recommendation of the company’s 
board regarding the matter. For example, where 
a Canadian public company has negotiated a 
change of control transaction whereby it is to be 
acquired, the company will send to shareholders 
proxy materials and a meeting circular contain-
ing the board’s recommendation in advance of 
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a meeting called for shareholders to vote on the 
transaction.

5.4	 Shareholder Claims
Canadian corporate law provides for three main 
varieties of shareholder claims. These are (i) a 
personal action, (ii) a derivative action, and (iii) 
an oppression claim.

A personal action seeks to enforce rights per-
sonal to the shareholder. One instance in which 
personal actions are more common is in the 
context of a shareholder activist campaign. For 
example, the activist may seek a court order 
compelling the requisitioning of a shareholder 
meeting where the company has refused to act. 
Similarly, an activist can resort to court action 
to challenge the company’s invocation of its 
advance notice by-laws amid a proxy contest 
and the activist’s attempted nomination of a 
dissident slate of directors. Other examples of 
rights personal to a shareholder include the right 
to vote, the right to timely and informative notice 
of meetings, and the right to inspect the com-
pany’s books and records.

A derivative action is where the shareholder 
seeks to pursue a claim not in its own name but 
on behalf of the company. The classic exam-
ple of a derivative action is a claim against the 
company’s directors for breach of their fiduciary 
duties. To bring a derivative action, the share-
holder must first obtain the court’s approval. This 
generally requires satisfying three conditions. 
First, that the shareholder must have given at 
least 14 days’ notice to the company of its intent 
to bring the derivative action if the company 
does not bring the applicable claim itself. Sec-
ond, the shareholder must convince the court 
that it is acting in good faith in bringing the claim. 
Third, the shareholder must convince the court 

that its proposed claim is in the company’s best 
interests.

An oppression claim is unique to Canadian cor-
porate law and is a broad and potentially pow-
erful statutory remedy, including as it grants the 
court wide discretion in devising any resulting 
relief. In brief, an oppression claim enables 
shareholders – as well as other security holders, 
creditors, directors or officers – to seek judicial 
intervention where they believe the company (or 
its directors or officers) have acted in a manner 
that is oppressive or unfairly prejudicial or that 
unfairly disregards the claimant’s interests. Con-
duct that can give rise to oppression includes 
actions contrary to the company’s governing 
documents, actions contrary to the directors’ 
fiduciary duties, and/or actions that disregard 
or undermine the claimant’s legal rights or inter-
ests. Unlike a derivative action, a shareholder 
need not first seek court approval to bring an 
oppression claim with the result that an oppres-
sion claim (or the threat of an oppression claim) 
is often the first recourse of a disaffected share-
holder in Canada.

5.5	 Disclosure by Shareholders in 
Publicly Traded Companies
Disclosure obligations can arise for shareholders 
in Canadian public companies in several differ-
ent circumstances.

Canadian securities laws generally require that 
“insiders” of Canadian public companies file 
reports disclosing information regarding trans-
actions involving the company’s securities. The 
term “insider” is broadly defined and includes 
persons who have significant influence over 
the company and/or routine access to mate-
rial undisclosed company information. This also 
includes the company’s officers and directors 
(as well as those of the company’s subsidiaries) 
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and the company itself where it has purchased, 
redeemed or otherwise acquired some of its 
own securities and significant shareholders (ie, 
10% shareholders). Insider reports must dis-
close, among other things, (i) the insider’s direct 
or indirect beneficial ownership of, or control or 
direction over, company securities, and (ii) any 
change to the foregoing. Separate and supple-
mentary insider reporting requirements exist for 
derivatives. Various exemptions from Canadian 
insider reporting requirements are available 
depending on the circumstances.

Should a shareholder acquire a 10% or more 
interest in a Canadian public company, the early 
warning reporting (EWR) system under Canadian 
securities laws is triggered. This requires that the 
shareholder (i) issue a news release before the 
opening of trading on the next business day, 
(ii) file an early warning report within two days 
of the 10% threshold being crossed, and (iii) 
not acquire additional shares from the time the 
reporting requirement is triggered until at least 
one business day after the early warning report 
is filed. Prescribed information for disclosure 
includes the amount of the shareholding and 
the shareholder’s investment intent. Additional 
news releases and early warning reports are 
required thereafter (i) each time the shareholder 
increases or decreases its shareholding by 2% 
or more, (ii) for every change in material informa-
tion contained in a previously filed report, and 
(iii) should the shareholder’s ownership percent-
age fall below the 10% threshold. The reporting 
threshold under the EWR system drops from 
10% to 5% if the public company becomes the 
target of a takeover bid.

The Investment Canada Act (Canada) and Com-
petition Act (Canada) have thresholds for the 
acquisition of shares (33.33% and 20% respec-
tively) of a Canadian public company that could 

trigger considerations under these statutes. 
Finally, any acquisition of shares in a Canadian 
public company by a shareholder that, together 
with the shareholder’s current interest (if any), 
would bring the shareholder’s interest to 20% 
or more must comply with Canada’s takeover 
bid regime.

6. Corporate Reporting and Other 
Disclosures

6.1	 Financial Reporting
Canadian public companies are required to file 
several annual financial reports. These include 
the following.

•	Annual and Quarterly Financial Statements 
including the company’s income statement, 
balance sheet, statement of changes in equity 
and cash flow statement.

•	Annual and Quarterly Management’s Discus-
sion and Analysis (MD&A) which provides 
management’s analysis of the company’s 
financial condition, results of operations, and 
future prospects.

•	An Annual Information Form (AIF) that details 
the company’s operations, management, gov-
ernance structure, and risk factors.

•	A Proxy Circular distributed in advance of the 
company’s AGM that provides information to 
shareholders regarding matters subject to a 
shareholder vote – eg, the election of direc-
tors and auditor appointment.

•	Annual and Quarterly CEO/CFO certifications 
of the accuracy and completeness of the 
company’s financial statements and disclo-
sures.
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6.2	 Disclosure of Corporate Governance 
Arrangements
Canadian securities laws have, since 2005, 
required the disclosure of certain public compa-
ny corporate governance practices, including as 
relates to (i) board composition and independ-
ence, (ii) the board’s mandate, (iii) ethical busi-
ness conduct and codes, (iv) the continuing edu-
cation of directors, (v) the nomination process 
for directors, (vi) the compensation process for 
directors, and (vii) standing board committees. 
Canadian securities regulators have also issued 
related guidelines for corporate governance dis-
closure best practices.

In 2014, most Canadian jurisdictions (ie, provinc-
es and territories; see 1.2 Sources of Corporate 
Governance Requirements) adopted require-
ments that non-venture Canadian public compa-
nies disclose their policies and targets for female 
representation on their boards and in executive 
officer positions, as well as the number and pro-
portion of women in those roles. In 2021, Cana-
dian public companies governed by the CBCA 
became required to disclose prescribed infor-
mation regarding “designated groups”, being 
women, Aboriginal people, members of visible 
minorities, and persons with disabilities. In 2023, 
the CSA published alternative amendments for 
public comment that could impose additional 
corporate governance disclosure requirements 
regarding persons from specifically identified 
groups. Overall, corporate governance disclo-
sure requirements and best practices in Canada 
continue to evolve.

6.3	 Companies Registry Filings
The registry filings required to be filed by a 
Canadian company are as prescribed by the 
company’s governing corporate statute. For 
example, under the CBCA these include (i) an 
Annual Return detailing the company’s regis-

tered office address, directors, and officers, and 
(ii) prompt filing of any changes to information 
included in an Annual Return. Failure to comply 
with these filing requirements can result in penal-
ties, administrative dissolution, or other adverse 
consequences. As discussed at 2.1 Hot Topics 
in Corporate Governance, as of 2024, CBCA 
companies must file information regarding indi-
viduals with significant control over the com-
pany, some of which information will be publicly 
available.

7. Audit, Risk and Internal Controls

7.1	 Appointment of External Auditors
Canadian private companies generally have the 
option regarding whether or not to appoint an 
external auditor, and often waive this require-
ment. Public companies in Canada must appoint 
an external auditor and the auditor must meet 
independence requirements. It is not uncommon 
for large Canadian public companies to have an 
auditor independence policy which, among oth-
er things, establishes a process for determining 
whether the audit and other services provided 
by the external auditor to the company affect its 
independence vis-à-vis the company.

7.2	 Requirements for Directors 
Concerning Management Risk and 
Internal Controls
Unlike Delaware corporate law, Canadian corpo-
rate law does not expressly provide for a “Care-
mark” claim – ie, where a plaintiff can file suit 
where a company’s board either failed to prop-
erly implement an internal system of reporting 
and controls for key risks facing the company 
or, having established such an internal system, 
failed to properly monitor it. Nonetheless, insti-
tuting an effective enterprise risk management 
system is best practice in Canada, including as 
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a failure to do so could potentially give rise to a 
breach of duty of care claim against the com-
pany’s directors (see 4.6 Legal Duties of Direc-
tors/Officers). It is therefore common for large 
Canadian public companies to have one of their 
committees address enterprise risk considera-
tions and regularly report to the full board. 
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